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Proof or Trust?

How to Verify the Exempt Status of Public Charities

By Henry A. Bromelkamp

I was once a fundraiser for the Summer Music Project, a community music series. When I submitted a grant request to Dayton's Department Store, I would dutifully include a blurry and crooked copy of the 501(c)(3) exemption determination letter the IRS had sent us twenty years earlier.

The document was to prove we were a public charity. It didn't.

Public charities start with an "advance ruling" which, like probation, may not result in final approval. Sometimes, public charity status can be revoked.  For example, the organization may have misrepresented its activities when it applied for exempt status, or its activities may have changed from its original charitable purposes.

In one instance, San Antonio-based SBC Foundation found a grantee's advance ruling period had ended, and discovered that it required further research to confirm that the recipient was still a public charity, according to Ben Voris, Database and Budgets Manager at the foundation. Now SBC Foundation confirms public charity status every time a payment is made, which may be several times with a multiple-year grant.

A list of currently exempt organizations is published in the IRS's "Publication 78, Cumulative List of Organizations" in three volumes each September with quarterly supplements during the year. You can find Publication 78 in your local library's reference section or purchase it for $142 from the Superintendent of Documents 202-512-1800 http://bookstore.gpo.gov/index.html. You can also search it on the web at www.irs.gov, or call the Tax Exempt/Government Entities Customer Service at 1-877-829-5500 to find out if an organization is a public charity.

However, Publication 78 is no masterpiece. The paper books and supplements are often out of date when you get them ("three months behind," says

Voris) and the web version, while more current, requires you to spell names exactly and is not linked to the organization's employer identification number (EIN). Therefore, it's easy to miss organizations that have a legal name different from their common name.

The Internal Revenue Service (IRS) says in Publication 578 "Tax Information for Private Foundations and Foundation Managers" that the grant maker should confirm that recipients are public charities, otherwise it must undertake "expenditure responsibility," which means monitoring how a grantee spends its funds.

However, John Edie, Senior Vice President and General Counsel at the Council on Foundations, says, "most foundations are comfortable with the determination letter" as proof of public charity status. Foundation grant agreements often say that the grantee attests that the IRS determination letter is current and that the grantee will notify the grantor of any change in status. Given that only 200 foundations are audited in a normal year, and that grant makers often have ongoing relationships their grantees, he has "never heard of any foundation getting in trouble for not checking further."

Marc Owens, attorney at Caplin & Drysdale in Washington, and former Director of the Exempt Organizations Division at the IRS, says "the legal standard to avoid expenditure responsibility is to demonstrate that payment is made to a public charity."  Because the determination letter is only proof of past exempt status, the grant maker should check Publication 78 and its updates or ask the organization to attest that it is still a public charity. The latter "depends on a level of trust" so Owens recommends "demonstrable proof from a third-party source" like Publication 78 or Guidestar if the charity is new to the grantmaker.

Guidestar is found at www.guidestar.org. Sponsored by a consortium of foundations and corporations, Guidestar's free service provides information on every non-profit organization in the United States, often including contact information, program plans, financial summaries, and lists of officers. Its subscription service CharityCheck ($98-$5000/yr depending on number of grants per year) adds a direct reference to Publication 78 and all its bulletins. It allows you to search many ways, including by EIN number, and it is integrated with the leading grants management software like Gifts and Pearl. Guidestar offers free 30-day trial subscriptions to Charity Check.

SBC Foundation's Voris says "we feel better about the information" on CharityCheck, and it saves time versus dealing with Publication 78 on paper. "CharityCheck is also accessible from all of the foundation's locations."

Wendy Owens, Director of Grant Maker Services at Guidestar, sees CharityCheck as a way to do two things at once. It's "an easy way to get the exact same data as Publication 78. More than that, it gives you programmatic and financial background about grantees, even their Form 990." That helps you make sure your contribution is not only allowable, but also prudent.

One year when rehearsals had already begun, the Summer Music Project received a letter from Dayton's with a check; they were worried that we'd forgotten to apply. Trust is a great thing, but use it wisely.

If you usually deal with organizations you know, you can have a higher level of trust that they are public charities and will remain so while you work with them. On the other hand, to be sure, always use available sources to find out more.
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Henry A. Bromelkamp was raised in a family of nine boys, so he learned the value of systems at an early age. He is President of Bromelkamp Company, a foundation technology firm in Minneapolis, maker of Pearl software. You can reach him at henry@bromelkamp.com and www.bromelkamp.com.
This article first appeared in the August 2002 issue of Inside Corporate Philanthropy (www.insidegiving.com) published by Changing Our World, Inc. 
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